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Decision re: Omni-Wave Electronics Corp.; by Robert P. Keller,
Deputy Comptroller General.

Issue Area: Federal Irocurement of Goods and Services (1900}
Contact: Office of the General Counsel: Procurement Lam 1.
Budget Function: General Government: General Property and

Records Management (804).
Organizaticn Concerned: Department of the Army: Armw Armament

Command, Rock Island, IL; varian Associates.
Authority: A.S.P.R. _-805.3(c). 48 coup. Gon. 323. B-173536

(1971). 8-186053 (1976).

Protester contended that notification of performance of
a preaward survey prior to calling for best and final offers was
an auction technique. Here notification to an offeror that a
preaward survey will be performed is not per me a prohibited
auction technique. Nc direct evidence was offered to support the
protester's allegation that other offerors may have been
informed of the impending survey of the protester's facilities
or that prici g information was revealed. (Autl~or/SC)
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DIGEST:

Mere notification to offeror that preaward survey
will be perfdrmed is not per se prohibited auction
technique. Furthermore, nflirect evidence was
offered to support protester's allegation that other
offerors may have been informed of impending
survey of protester's facilities or that pricing
information was revealed.

Omni-Wave Electronics Corporation (Omni-Wave) protests
the proposed award of a contract to Varian Associates for 344
power amplifier assemblies with shipping containers. Award has
not been made pending resolution of this protest.

On, November 8, 1976, request for proposals (_FP) DAAA09-
77-R-3008 was issued by the United States Arny Armament
Command, Rock Island, Inlitsi' (USAAC), requesting offers on
alteifiative quaiitites of 230 and 344 pdwer amplifier assemblies
with shipping6contafriers. Initial proposals were received and
openied on January.10, 1977. Subsequently, by letters dated
January, 17. 1977, preaward survey monitors were requested to
perform preaward surveys onr. several low offerors for the quan-
tity of 344 amplifiers. It was requested that these surveys be
conducted on or about February 3, 1977. On January 20. 1977.
Omani-Wave was notified that a preaward survey would be per-
formeed on February 3, 1977. The record discloses that no
preaward survey was performed at Omni-Wave. On Jiauary 19,
1977. USAAC requested best and final offers for 344 amplifiers
to be submitted on January 27, 1977. Based on the best and
final-offers received, an. but one of the preaward surveys were
canceled. Only the preaward survey monitor cognizant of the
low offeror was permitted to proceed with a survey.

Because it was notified that a preaward survey would be
instituted, Omni-Wave assumed that it would receive an award.
Omnir-Wave contends that the notification that a preaward survey
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would be performed prior to calling for beat and final offers
revealed the relative positions of the offerors during negotiations
and hence was an auction technique. Omni-Wave believes that if
other offerors werc aware that a preawird survey would be per-
formed on Omni-Wave, these offerors were afforded an oppor-
tunity to lower their prices for submission as their best and
final offers.

ASPR 5 3-805. 3(c) (1975 ed. ) provides:

"Auction techniques are strictly prohibited;
an example would be indicating to an offeror
a price which must be met to obtain further
consideration, or informiing him that his price
is not low in relation to another dfferor. On the
other hand, it is permissible to inform an offeror
that his price is considered by the Government
to be too high."

Although the mere institution of a preawird survey during
negotiations can give rise to inferences respecting price relation-
ships, such action per se is not a prohibited auction technique.
See 48 Comp. Gen.J37ST68); B-173535, October 22. 1971. Simi-
SaFly, we believe that the mere notification that a preaward survey
would be performed is not per se a proscribed auction technique.

The agency states that other offerors were notified that a
preaward survey would be performed on them. None, of the other
offerors knew that a preaward survey would be:performedaon any
other offeror. Each offeror was only aware of the facts relative
to its own particular circumastances. Furthermore, there is no
direct evidence to show thatethe notification of the survey cauised
the prices or relative standings of the offerors to be disclosed.
In fact, the prices received i't response tdthe request for dest
and final'offers were identickl to those offers received initially.
Cons'quently, there is no basis for the contention that any pricing
or technical information was improperly disclosed. Even if an
offeror had substantiallylowered its price between its initial
proposal and best and final offer, it does not indiLate the exist-
ence of a price leak since it is not uncommon for al offeror to
withhold its lowest price until best and final offers are submitted.
Adam David Company, B-186053, July 28, 1975, 75-2 CPD 88.

On the basis of the foregoing, the protest Iq denied.

Deputy CoC&tGenetbI
of the United States
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